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MEMORANDUM

Connlssloners Murphyt
Macduf,f, and Conlon

E. H. Best,  Counsel

JOSEPH MARTUSCEELO
Of,ter ln Conpronlse
SIB Assessments ABSIB L3667
through ABSIB t368f
r9lr4-r949 L9fL-L959

Transnltted herewlth ls the Legal Enf,orcenent Unlt
f1le whlch 1s submitted f,or revlew 1n connectloa wlth an
offer 1n compronlse made by Mr. Martuscello. An offer of
$9r3&*52-.3s belng nade 1n f,uII satlsf,actlon of Speclal In-
vest lgat lonsBureau assessments of  tax,  penaLty and lnterest
1n the anount of  $861923.53. The ass6ssnents were based on
Federal-  audl t  for ' the years-I9tr l+ through 1960 wlth no
changes noted f,or the years 1950 and 1950. As a result
of the f '-ederal audlt, tax clalns were asserted !y tbe
rnte rna L- ne v & ue s er i1 c e 1n t he ".-a po _u_nt*o_!-$.?ll_r lLz*!?.

0n October 3I, L965 the Internal Revenue Servlce
f1led a notlee of, l len and levled on aII of the real. ancl
personal assets of, the taxpayer, closed hls store and took
possesslon of al-L lncone {rom accounts and from rental
property recelved thereaf,ter. 0n March 25, L966r the
taxpayer executed an agreement whereby, 1n exchange for the
rlght to reopen and operate hls store and to nanage hls
own buslness, he agreed to pay the Internal Revenue Servlce
the.sun o. f  $351000.00 1n cash and thereafter to pay the suEl
of, $700.00 a n6nth toward Llquldatlng hls lndebtedness.
Thls monthly paynent uould obvlousLJ be lnsuf,ftclent to
pay the lnterest on the assessment at the rate of 6%,

The notlce of the Federal tax l len rlas fl led la
October, L965 bt the fnternal Revenue Servlce and has
prlorlty over the assessnents lssued by the Speclal- Iavestl-
gat lons Bureau on September 20, L966. There appesrs to be
no posslbll l ty that the taxpaJef, wll-I ever be able to
accunuLate any property whlch would not be covered by the
Federal, I len and thus avalLable for appLlcatlon to the
New York tax cl-alm. From lncome tax returns subnltted by
the taxpaJ€rr  l t  appears th 'at  he wl l l  have dl f t icuLty
earnlng an amount suf,f,1c1ent to make the nonthLy payneat to
the Internal Revenue Servlce. ff, he def,aults, there ls the
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probabll lty that the FederaL authorlt les wll"L f,oreelose
thelr Llen and thereby elose down the taxpagetrs buslness
conpletely.

The $9-1326..12 whlch hes been offered 1s the baslc
*tax for the .t*Ts-I-91i4 throush tgtr9*6a'sed on-thE*-S-pec-Lal 

._
fnvestlEbtlo-fs--SuTeziu{S-assessnent.' Prlor to the tlme
the assessnents were lssued by the Internal Revenue Servlce
Albany Audl t  AA 4755 was nede of  the taxpayerfs af fa i rs
for the perlod L953 through L959 and _the sun of #3r22L.22

-was assessed and pald to the $tate Tax Conmlssi i ia-a 's"a--- ' -' resr i l t  
o i  that  aui l t "on-February L?; L96O. '  For that  reason,

the taxpa.V€r does not belleve that a new assessnent should
be nade f,or those years. ft ls apparent that the taxpaJer
does not take lnto conslderat lon the fact  that  the as-
sessments lrere based on fraud and not mere fallure to

-2-

report .

It appears that the taxpayer 1s lnsolvent and, la
yley of_ th.e.prlor Federal Llen and the anount of that l lea,
1t f urther appeals the $9 t326.j2 Is more than coul,d be
collected by other legal means. It ls the oplnlon of thls
offlce that the best interests of the State of, Nerrr York
would be served by acceptance of, the of,fer desplte the
fact  that  the assessments were based on f , raud. I f  you
concur,  would you please execute three coples of  the
proposed order and return to thls off, lce f,or further
process lng .

Counsel,

JGR: r lp
Enc.
June ziz, L967
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BUREAU OF LAW
MEMORANDUM

Deputy Comnlssloner Igoe

E. H. Best,  Counsel

JOSEPN MARTUSCMLO
0{f,er 1n Conpromlse
SIB Assessnents ABSIB L3667
through ABSIB t368I
r9r+Il-49 L95L-59
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Transnltted herevlth 1s the legal Enforcement
Unlt flle 1n the above natterr 8[ off,er 1n eomprom'!.se ln
the enount of, $9r326.52t a eh.ack 1n that anount snd the
lncone tax flle o-f the taxpayer. Th.1s of,flce reconmends
that the of,f,er be accepted f,or the reasons set f,olth 1n
the enclosed nelrorandun to the State Tax Comnlsslon. -T.he
Sp:S_Urjgvgg!1gatlgns -Buleau hes lndlcated lts approval
of aeceotance of,-Ehe 

-off,ef.

Woul,d you ptease note your vlews and forward aLL
papers to the State Tax Commlsslon for 1ts conslderatlon.

\

, f " /

/. l-t, _/ / n.rr,-
Counsel

'n{ 
rJn,rrp
Enc.
Jaae 22, L967
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WALTER NIACLYI.{ CONLON


